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$381278 Agreement

Relating to land on the north side of
The Jack In The Green Inn
London Read Rockbeare




AN AGREEMENT made the /é)”' day of /7;"7@{,, 20/,é

BETWEEN

(1)

@

(3

4

&)

CAVANNA HOMES {DEVON) LIMITED {Company Regn. No. 042284 18) of Cavanna
House, Riviera Park, Nicholson Road, Torquady, Devon, TQ2 7TD ("First Owner” and/or
"Daveloper™)

PAUL KEVIN PARNELL and JUDITH MARY PARNELL of The Jack in the Green,
Rockbeare, Exeter, Devon, EX5 2EE ("Second Owner")

DEVON COUNTY COUNCIL of County Hall Topsham Road Exeter Devon EX24QD
{"Council")

NATIONAL HOUSE-BUILDING COUNCIL (Company Regn. No. 00320784} whose
registered office is at NHBG House, Davy Avenue, Knowlhill, Milton Keynes, MKS 8FP

("Surety™)
PETIIENCS (D)
LLOYDS BANK PLC (Company Regn. No 2065) <eparment-numbentdtdiof-Biisiol

PEPIEI2LD ERASTIFY 200, IhWLAIITITMy T

Securities Cenfre, P-O—Ean86d-Ldnit-8.-Gily Business Park, Easten-Read—Bsstiol,
VU ST
B599-5H7 (“Mortgagee”) (Al

WHEREAS

1)
2)

3}

The Council is the Local Highway Authority

The First Owner is the registered proprietar of the land registered at HM Land Registry
under title number BNG54096 and the Second Owner is the registered proprietor
subject only to the Legal Charge of the land registered at HM Land Registry under title
number DN225793 both forming part of the land on the north side of The Jack In The
Green Inn London Road Rockbeare which is shawn for the purpose of identification
only by red edging on annexed drawing 13129-001 Rev O hereto which includes within
such edging the sile of the proposed highway shown coloured dark grey, light grey,
red and hatched grey and all other land required for the Works heretnafter referred to.
The Deveioper, First Owner and Second Owner are deslrous of making up the

proposed highway sc that the same shall become highway maintainable at public




4)

5)

6)

expense. For the avoidance of doubl hedges between plols and adoptable highway
are not adoptable and will not be mainjainable by Ihe Local Highway Authornity

By the Legal Charge the Premises were charged ta the Mortgagee o secure ihe sums
therein mentioned

The Developer, First Owner and Second Owner have requested that when the works
hereinafter referred to for the making up of the proposed Roads hava been execuled
and mainlained as hereinalter appearing the Council shall underiake the maintenance
of the Roads as highway mainlainable al the public expense which the Council has
agreed to do upon the tenins and conditions hereinafter appearing

The Council is requiring that the Developer execute certain works upon the public
highway as hereinafter described and Ihe Councit is salisfied that those works will be

of benefit to the public

This Agreement is made in pursuance of Sections 38 and 278 of the Highways Act 1980 In

respect of the land upon which the proposed public highway is 1o be constructed, Section 33

of the Local Government (Miscellaneous Provisions) Act 1982, Seclion 111 of the Local

Government Act 1972 and with all olher enabling powers; and it Is hereby agreed and

declared by and belween the parties hereto as follows

1

Interpretation

iN this Agreement where the conlext so admils:-

1.1

12

"Cerlificate of Completion" means the certificate to be issuad on salisfactory

completion of the Highway Works in accordance with Clause 10

“Commencement of Development’ the dale on which any material operation (as
defined in section 56{4) of the 1990 Act) forming part of the Development begins to be
carried out, other than {for the purposes of this Agreement and for no other purpose)
operations consisling of site clearance, demolition work, archaeclogical investigations,
investigations for the purpose of assessing ground conditions, remedial work in respect

ol any contamination or other adverse ground conditions, erection of any temporary




1.3

14

1.5

1.6

1.7

1.8

1.9

1.10

1.14

1.12

means of enclosure, the temporary display of site nolices or adverlisements, and

simitar expressions such as "Commence the Development” shall be interpreted in the

same way

‘Design Manual’ the "Design Manual for Roads and Bridges™ reference HD19/03

published by the Highways Agency and olhers, and any publication which amends or

replaces it;

"Drawings” means drawing 13129-001 annexed hereto and signed by or on behalf of
the parties hereto, and any amended drawings signed by or on behalf of the Proper
Officer

"Developmen!” means the erection of 19 dwellings with associaled accesses (including

new access to restaurant/pub), drainage, servicing and associated works including

district heating plant, together with the realignment of kerbing and the moving of the
pedestrian island

"Estimated Cost" i1s Two Hundred and Slx Thousand Three Hundred and Sixteen .

Pounds and Eighty Five Pence (£206,31 6.85) being the antount which is in the opinion

of the Proper Officer the cost of carrying out the Works and the Highway Works within

the perlod specified in Clause 2

“Final Certificate" means the ceriificate issued on satisfaclory completion of the

maintenance period for the Works or the Highway Works in accordance with Clause 13

"Highway Works" means the works to be executed upon the public highway as shown

on drawing 13129-001 Rev O annexed hereto and described in Part 3 of the Schedule

“Legal Charge” means the Morlgage/l.egal Charge dated 12 June 2003 and made

between the Secontd Owner and the Mortgagee

“Part 1 Certificate” means the cerificate to be issued an satisfactory completion of the

Part 1 Works in accordance with Clayse 7

"Part 1 Works" means the works referred to in Part 1 of the Schedule

"Pait 2 Certificate” means the ceitificate to be issued on satisfactory completion of the

Part 2 Works In accordance with Clause 9
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1.13
1.14
f.15
1.16

118

1.19

1.20

1.21

1.22

2

"Part 2 Works" means the works referred to in Part 2 of the Schedule

"Premises” means the land at HM Land Registry under title number DN225793

"Programme of Works" means thal referrad to in Clause 3.3

"Proper Officer™ means the Executive Director of Environment, Economy & Cullure of

the Council or such other officer within the Gouncit from time to time with responsibitity

for highways

“Roads" unless otherwise required means the carriageways and footways of the

proposed highway herembefore referred to including any off site highway drainage

shown on the Drawings and inclucles any foolpaths, street lighting, verges, service

strips, service margins, vehicular crossings, road suiface water drainage system and

all ether things ancillary thereto but excluding any hedges between the road or roads

and the Development

“Specification” means the edilion of the publication enlitied Highways in Residential
and Commercial Estates Design Guide 1996 as amended and current at the dale of
comimencement of the Works
“Stage 1, 2, 3 and 4 Safety Audlis” means the safety audits so defined in the Design
Manual and the Institution of Highways and Transportation’s Road Safety Audit
guidelines as amended and current at the date of commencement of the
Development;

“Statutory Undertaker” means a statutory undertaker as defined in Section 329(1) of

the Highways Act 1980 and British Telecommunications plc

“Traflic Manager” means the officer appainted by the Counci to act as Traffic Manager

for the purposes of the Traffic Manageiment Act 2004

“Works" means the works specified in Parts 1 and 2 of the Schedule for the niaking up

of the Roads excluding any drainage which is or is intended to be the subject of an

agreement under Section 104 of the Water Industry Act 1991

DEVELOPER’S LIABILITY:




SUBJECT to the terms, conditions, agreements and undertakings contained In this

Agreement the Deveioper shall carry out and complele {the Works and the Highway

Works at the Developer's expense in a good and workmanlike manner and with proper

materials in accordance in all respeets with the Specilicatlon and the Drawings 1o the

safisfaction of the Proper Officer and in accordance with permits and approvals

granted by the Council or any other statutory or public authorities and (except as may

be olherwise provided in this Agreement) shall comglele Part 1 Works by no later than

8 October 2016 and shall completed Part 2 Works by no later than 13 January 2017

Highway Works

31

b)

c)

d)

€)

THE Developer covenants with the Councli that the Developer will at its own
expense in relation to the Highway Works observe and perform to the
sallsfaction of the Council the following requirements obligations and condllions
or any of them oulstanding al the dale of this Agreement and will immediately do
any act or thing required by the Council to remedy any breach of those
reguirements obligations and conditions

Mot to commence any part of lhe Highway Works before a Programme of Works
and a method of carrying out the Highway Works have been approved by the
Proper Officer such approval not to be unreasonably wilhheld

Secure al its own expense any necessary approvals required from any Statutory
Undertakers, emergency seivices and other public authorities and utilities and
comply with all requirements of these

Exscute the Highway Works and works associaled therewith expediously
causing no unnecessary nuisance to the pubiic

Employ a suitably qualfied supervisor to oversee the construction of the
Highway Works and Io act as liaison between the Developer coniractor and the
Coungil

Employ a contractor 1o carry oul the Highway Works who shall be approved by

the Proper Olficer {(such approval nol to be urveasonably withheld or delayed)




and that all the covenants, conditions and obligations contamed in this
Agreement relating to the method of working shall be included in any agreement
between the Developer and its contractor and 1t shali not depart from it withoul
the approval of the Councll and the said contractor or contractors shall at all
times durlng the progress of the Highway Works maintain a public lability
insurance policy with a member of the Association of British Insurers for at least
£5,000,000
f) To undertake all the requirements in respect of the execution of the Highway
Works under the Consltruction {Design and Management) Regulations 2015 {"the
Regulations”) as if the Developer were the client and to indemnify the Council in
respect of any actions proceedings costs claims detmands and liabililies arising
out of any breach of the Regulations and on the issue of the Healthy and Safety
File for the Highway Works
g) As soon as possible after the date of this Agreement and in any event prior to
‘the commencement of work on any element of the Highway Works the
Developer shalt contac! !he Council who identify any necessary Traffic
Regudation Orders and any other similar changes to the highway subject to
statutory publications e.g. zebra crossings, road humps etc and shall request
the Council if the Council is satisfied with the proposals to make any such Order
or publish notice of intent or similar and shall indemnify the Council in respect of
tha costs involved in making any such Order including notification procedure
pursuant to the relevant legislation (or any statutory modification or re-
enactment thereol)
3.2 THE Developer covenants to include in the conditions of conlract of the contractors (or
any sub contractors) engaged to carry out the Highway Waorks the following clauses
a)  The Programme of Works and method of carrying out the Highway Works shall
be approved by the Proper Officer and the contractor shalf in all cases submit

wiilten notice of its intended Programme of Works and any width restrictions or




k)

d)

a)

h)

occupation of the public highway to the Proper Officer for its approval in wriling
al least four weeks in advance of the proposed commencemenl of lhose works
and the approved Programme of Works and method shall be followed al all
times

To give the Traflic Manager appropriate notice 1o comply with the requirements
of the Traffic Management Acl 2004 of the Developer's intention io commence
the Highway Works

All work on the public highway shali be restricled to dates and times agreed in
writing by the Proper Officer in order to minimise delay to vehicular traffic

All operations on or affecting the public highway shall be carried out so as to
avoid risk of danger to both pedestiians and vehicular traffic and {except as may
be previousiy agreed in writing by the Proper Officer) to avaid any inlerference
with the free movement of pedestrians and vehlcular Iraffic

The contractor shall in accordance with the agreed Programme of Works be
atiowed to lake possession of so much of the public highway land as may be
agreed In writing by the Proper Officer for the carrying out of the Highway Waorks
Where in the oplnion of the Proper Officer work affecting the public highway
causes excessive traffic congestion the coniractor shall immediately suspend
that work and remove any plant or equipment that create such restriclions to
Irafflc flows

The Proper Officer may require the conlractor to agree 1o variations lo any
previously agreed Programme of Works in the event of excessive Iraffic
congestion resulling from it and the contractor will take all sleps 1o compiy with
any such request

The contractor will comply with Volume 1 of the Department of Transport's
Manual of Contract Documents for Highway Works (MCHW) - Specification for
Highway Works and any publication which amends or replaces It and shall

include the following additional clauses to that specification




i)

V)

Vi)

vii)

The traffic signs, road markings, lamps, baniers and Iraffic control signals
shall be in accordance with the requirements of the Traffic Signs
Regulations and General Disections current at the date of execution of the
work and traffic control signals shall be operated in the vehicle actuated
mode unless otherwise agreed by the Proper Oflicer

Tralfic cones and ¢ylinders shall comply with the requirements of BS 873
Part 8 Category A Pesignation 1

The contractor shall construct temporary diversion ways wherever they
propose to interfere with the exisling public or private roads or other ways
over which there is a public or private right of way for any traffic

The standard of construction and lighting shall be suitable in all respects
for the appropriate class of road and the width of any diversion shall not
(unless otherwise agreed with the Proper Officer such agreement riot to be
unreasonably withheld) be less than that of the existing way and the
standard of construction shall conform to the requirements of the Council
Temporary white lining is to be provided to all such diversions and laid in
accordance with the requirements of the Traffic Signs Regulations and
General Directions current al the date of execution of the work or
otherwise as instructed by the Proper Officer

Roads, accesses and rights of way which are being used by construction
traffic shall at all times be kept clean and clear so far as possible of dint,
mud and material dropped from vehicles or from tyres arising from such
use and the contractor shall provide, maintain and use suitable equipment
for this purpose

The contractor shall at alf times ensure that all highway drains aflected by
iis works shall be kept clear of any spoll, mud, slurry or other material

likely lo impede the free flow of water in them




viil}

1%}

d)

The contractor shall provide the Proper Officer with the name and

telephone number of a person and a deputy who can be contacted at any

time duwring the day and night and who will be in a position to put into
immediate effect any measures considered necessary by the Proper

Officer to ensure public safety

The contractor shall:-

a) Employ an audltor who meets the qualifying standards of HD19/03 and
who will not have been involved in any part of the scheme deslgn to
carry out the Stage 1 2 3 and 4 Safety Audits who shall be approved by
the Proper Officer {(such approval not be unreasonably withheld or
delayed) and the said auditor or auditors shall at all times during the
Stage 1 2 3 and 4 Safely Audits maintain a public llabllity insurance
pollcy with 2 member of fhe Association of British Insurers for at least
£5,000,000

b} Provide coples of the Siage 1 and 2 Safety Audit reports to the Proper
Otticer and any consequent changes or recommendations agreed with
the Proper Officer

¢) Provide copies of the Stage 3 and 4 Safety Audit reports to the Proper
Officer and any recommendations or exception agreed with the Proper
Ofticer and the Developer shall comply with the recommendations of
such report to the reasonable satisfaction of the Proper Officer

Not less than fourteen days before the Highway Works are due to be

completed the = Developer shall enswke that the Stage 3 Safety Audit of

the Highway Works is carrled out and upon receipf of the safety audil
report the Developer shall undertake such works to comply with the
recommendations of such report to the reasonable satlsfaction of the

Proper Officer

reeia




e) The Developer shall ensure thal lhe Stage 4 Safety Audit is carmied out
not earlier than 12 monlhs and not later than 36 months from issue of the
Cerfificate of Completion
3.3 The Programme of Warks shall include details of
a)  The sequence in which each phase of the Highway Works including temperary
highway works or temporary access arrangements shall be undertaken
b)  The peried within which each phase of work shalf be completed
¢} Temporary traffic and pedeslinan arrangements during the construction of the
development of the adjoining land including the means and positions of vehicular
and pedeslrian access to ihe development
d}  Such additional plans and details as may be required by the Council {o describe
each phase of work
4 Declaration
THE Developer hereby declares and warrants {o the Council that they have and willl
lhroughout the duration of this Agreement maintain full nght liberty and consént to
carry out such works as may be necessary to connect the Roads te a vehicular
highway
5 Statutory Undertakers - Connections to Existing Services
THE Developer shail before connecting the Reads with any highway malntanable at
public expense give nolice to each person, board or aulhority being the Statutory
Undertaker for the time being of any service laid in upon or under such highway of the
proposal o make such conneclion as if the conneclion were a work to be execuled for
the purposes of and were mentioned in Section 48 of the New Roads and Street Works
Actl 1991 and shall indemnify the Council in respect of the cost of any works or
measures considered necessary by any Slatutory Undertaker in conseguence of the
proposal tc make such connection

6 Access to the Works/Highway Works and tnspection

10
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b)

€)

d)

€)

)

THE Developer shall during the carrying out of Ihe Works and the Highway Works give
and allow the Proper Officer and any other officer of the Council access to every part of
the Works and the Highway Works and the respective sites thereof for the purpose of
inspecting the same and all materials used or Intended to be used therein and the
Peveloper shall if requested open up for inspection any portion of the Works or (as the
case may be) the Highway Works which may be covered up and should the Developer
decline to comply with such a request the Council may itseif open up the Warks or (as
the case may be) the Highway Warks and in the event of any such portion of the same
being found (in the reasonable opinion of the Council) to be defective the cost of such
opening shall be recoverable from the Developer

If any Inspection carred out under sub-clause a) of thls clause reveals defects in the
Works or the Highway Works the Developer shall carry out remedlal works to the
satisfaction of the Council

The Council will inspect any reinedial works carried out under sub-ciause b) of this
clause within five working days of receipt of a wrilten request from the Developer to do
50

Following any Inspection under sub-clause ¢) of this clause the Council shall within five
working days of its inspection notify the Developer In writing of Its satlsfactlon with the
remedial works provided that in the event of the remedlal warks belng unsatlsfactary
this process may be repeated as many times as necessary unlil the defective works
have been remedied to the salisfaction of the Councll

Upon practical completion of the Works and the Highway Works the Developer shall in
each case notify the Council in writing of their completion and within fourleen days of
receipt of such notice the Council shall carry out a final inspectien of the Works or (as
the case may be) the Highway Works

In the event of the final inspection revealing any defect or defects in the Works or (as
the case may be) the Highway Works the provislons of sub-clause d} of this clause

shall apply as if they related to a final inspection

11




Part 1 Certificate

ON completion of the Part 1 Works to the satisfaction of the Proper Officer in all

respects the Proper Officer shall issue a Pant 1 Cenrtificate to the Developer

Occupation of Buildings

NO dwelling erected fronting, adjoining or abutting onto the Roads shall be occupied

until

a)  The Proper Officer has issued the Part 1 Certificate in respect of the Roads or
such part of the Roads as will provide the occupier with access to a vehicular
highway and where applicable a base course pedestrian access to such highway
has been provided; and

b)  The Roads or such part of the Roads have columns erected ready for lighting in
accordance with the Specification and the Drawings and the Developer has
arranged with the electncily company for an electricity supply thereto by giving at
least six weeks prior notice in writing or as may otherwise be agreed in writing by
the Proper Officer

Part 2 Certificate

ON complelion of the Part 2 Works for the Roads to the satisfaction of the Proper

Officer in all respects and subject to the prior issue of a Certificate of Completion of the

Highway Works and to all dwellings fronting or which are proposed shall front the

Roads having been constructed to roof level the Proper Officer shall if any sewer

consiructed under the Roads under an agreement under Section 104 of the Water

Industry Act 1991 ("the 1991 Act") has been cerlified as being or having been on

mainlenance or has been the subject of a declaration made by the relevant Water

Authority pursuant lo Section 102 of the 1991 Act issue a Part 2 Certificate to the

Developer and from the dale thereof

a)  The maintenance period of twelve months for the Works shall commence to run

b}  The Roads shall become highway and remain farever open for use by the public

atlarge

12
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12

13

¢)  The Developer shall remain the street manager for the puspases of Section 49(4)
of the New Roads and Street Works Act 1891 and any slatutory madification or
re-enactiment thereof until such time as the Roads shall become highway
maintainable at the public expense

Completion of Highway Works

ON completion of the Highway Works 1o the satisfaction of the Proper Officer in all

respects the Proper Officer shall issue the Certificate of Completion and from the date

thereof the mainlenance period of twelve months for the Highway Works shall
commence to run

Obligations During The Mainienance Period for the Works

DURING the maintenance petiod for the Works

a) The Developer at thelf own expense shall malntain the Works including all
grassed and planted areas and carry out such routine malntenance as may be
necessary to faciftate use by vehicles and pedestrians

b)  The Council at its own expense shall undertake routine maintenance of adl be
responsible for payment for energy for all street lights and llluminated traffic
signs

Obligations During the Maintenance Period for the Highway Works

DURING the maintenance period for the Highway Works the Developer shalt maintain

the Highway Waorks and for the purposes of thls clause and for the avoidance of doubt

the Developer shall not have any obligations in respect of cyclic maintenance such as
sweeping, cleansing and provision of street lighting and other functions normally
periormed by the Council in respect of highway maintained at public expense

Final Certiflcate for the Works and the Highway Works

PRIOR to the explration of the respaclive maintenance perlods for the Works and the

Highway Works the Developer shall at their own expense reinstate and make good any

defect or damage which may have arisen from any cause whatsoever or be dlscovered

during the respective malitenance periods (including In the case of the Works any

13
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a)

defect in or any damage to the road surface water drainage system) of which they

have been notified in wrlling by the Proper Officer so thal the Works or (as the case

may be) the Highway Works comply with the Specification

and then provided that

a}  The Developer has paid to the Council all amounts due to the Council under this
Agreement and

b}  Any necessaiy reinstatement or other works have been completed to the
satisfaction in all respects of the Proper Officer and

¢)  The Developer has in the case of the Works delivered to the Proper Officer
drawings showing the works as constructed

the Proper Officer shall issue a Final Certificate to the Developer in respect of the

Waorks or as the case may be the Highway Works

Grants of Rights of Drainage

On completion of this Agreemient the Developer shall without cost to the Council

execule or procure the execution by all necessary parties such deeds as the Council

reasonably require to secure 1o the Council full drainage rights in respect of such parts

of the surface water drainage system of the Roads as are siluate outside the hmits of

the Roads and the Council shall not be liable for the payment of compensation or legal

or any other costs or fees arising on account of the execution of any such deeds. If

after completion of this Agreement the Council find that further drainage rights are

reasonably required the Developer will at their own cost obtain those rights prior to any

further certificates being issued in accordance with Clauses 7, 9 and 13. For the

avoidance of doubt the Council will not be responsible for the drainage system until

the issue of the Final Certificate In accordance wilh Clause 13

Adoption

UPON the issue of the Final Cerlificate in respect of the Works the Roads shall

become highway maintainable at public expense

14




b)

16

a)

b

17

For the avoidance of doubt any hedges between the public highway and the
Developer's adjacent development shall remairt the responsibility of the Developer and
its successors in litte and the Deveioper and its successors in title shall ensure that
such hedges are cut and maintained at all times In the future in a condition which will
not cause any obsliuction 1o the public highway and in the event that the Developer
and its successors in title default in maintaining such hedges the Councli shall be
entitled to carry out such maintenance and recover the costs of doing so from the
Developer or its successors in title

lnspection Fee

WITHIN seven days of the completion of this Agreement the Developer shall pay the
Counci! Twelve Thousand Three Hundred and Seventy Nine Pounds and One Pence
(€12,379.01) In respect of the costs incwred by the Council in inspecting the Works
and Highway Works

RECEIPT by the Council of the payment of the sum shall not create any contraclual
relationship between the Councll and the Developer nor absolve the Developer from
any liability or obligation imposed upeon them by the terms of this Agreement or by
statute or at common law and the Council will nof be kable for any loss damage or
injury which the Developer may sustain by reason of insufficient or faulty inspection of
the Works by the Councli

Determination hy the Councll

IF the Developer fails to perform or observe any of the conditions, stipulations or
obligations on their part contained herein or if a receiving order in bankruplcy is made
against them or if the Developer is being wound up or if the Developer enters into a
composltion or scheme of arrangement (otherwise than for the pwpose of
amalgamation or reconstruction) the Councll may without prejudice to any of Its rights,
claims or reimedies against the Developer in respecl of such non-performance or non-

observance determine this Agreement (except for Clauses 18, 20 and 21) by nctice in

15
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20

wiiting signed by the Proper Officer and delivered to the Developer or sent by post to
the address stated in this Agreement

Power to Execute Works in Default

WITHOUT prejudice to Clauses 2 and 17 if the Developer fails to execute or complete
the Works in accordance with the Developer obligations contained herein the Council
shall after not less than twenty-eight days' nolice in writing to the Developer be entilled
to execute or complete the Works in defaull by ils own employees ar by contract or
olherwise and to recover lhe cost as certilied by the Proper Officer from the Developer
Power to Execule Highway Works In Default

IF the Developer fails to execute the Highway Works in accordance with any previously
agreed Programme of Works (uniess prevented from doing so by matlers beyond the
control of the Developer when the period for completion of the Highway Works ar the
relevant part of them shall be exiended by such reasonable petiod as shall be
appropriate to the circumstances of delay) or if work shall (without the prior agreement
of the Council) cease for more than one month or if the Developer shall go into
voluntary er compulsory liguidation or if interim works are required in the interests of
public safety then the Council may under Sections 278 and 295 of the Highways Act
1980 and after service of nolice carry out any works it desms necessary in order to
meet the requirements of this Agreement {(if necessary entering onto the adjolning land
for the purpose) and may then recover the reasonable and proper cost of those works
from the Developer who shall reimburse the Council on demand

Defective or Dangerous Works

UNTIL the Roads become highway maintainable at public expense pursuant to this
Agreement the Developer shall keep them and the several parts thereof in a
reasanable state of repair having regard to the progress of the bwilding works abutting
on such several parts and shall reinstate and make good any defects in or damage to
the Works which shall or inay appear to arise occur or become manifest to the Proper

Officer and the Proper Officer may by notice require the Developer to make good any

i6




21

portion of the Works which they reasonably conslder to be defective, damaged o1

dangerous and require the making good or reconsliuction of the same by lhe

Developer. Without prejudice to Clauses 2 and 17 if the Developer fails 10 reconstruct

or make good the same in accordance with the requirements of the Proper Officer the

Council shall after not less than seven days’ notlce In writing fo the Developer (except

in case of emergency) be entitled to reconstruct and make good the portion of the

waorks which is defective damaged or dangerous by its own employees, contractors of
otherwise and to recover the cost as certified by the Proper Officer from the Develaper

Surety’s Obligations

If the Developer at any time fails to perform or observe any of the canditions

stipuations or obligations on their part contained in this Agreement or i the Developer

is adjudged bankrupt or if the Developer is being wound up or If the Developer enters
into a composition or scheme ar arrangements (otherwise than for the purpose of
reconstruction or amalgamation) the Proper Officer may withoul prejudice to any
statutory rights or powers or any other right claim or remedy under this Agreement

(and in particular but without prejudice to the generality of this clause the righls of the

Council pursuant to clause 21) send to the Surety notlce in wiiting ("the Default

Notice™)

i) Specifying the work (“the Default Work™) to be carried out in order that the Works
or Highway Works may be executed or completed in accordance with {his
Agreement

i)  Containing an estimate by the Proper Officer of the costs of the carrying oul of
the Default Work and the cost of maintaining the Works or the Highway Works
for twelve months prior fo the Roads becoming maintainable at the public
expense or the issue of the Final Cerlificate and also a statement of the amount

of the usual establishment charges of the Councll (“the Default Cost”) which cost

17




b)

c)

d)

1} Shall not exceed Two Hundred and Six Thousand Three Hundred and
Sixteen Paunds and Eighty Five Pence (£206,316.85}) being the Estimated
Cosl
2)  Shall nol exceed One Hundred and Thirty Four Thousand One Hundred
and Five Pounds and Ninety Five Pence (£134,105.96) on and after lhe
issue of the Parl 1 Cerlificate
3)  Shall not exceed Fifty One Thousand Five Hundred and Sevenly Nine
Pounds and Twenty One Pence {(£51,579.21) on and after the issue of the
Part 2 Certificate
4)  Shall not exceed Twenty Thousand Six Hundred and Thitty One Pounds
and Sixty Nine Pence {£20,631.69) on and after the issue of the Certificate
of Completion
Within {wenty-eight days after the Surely has received the Default Notice the Surety
shall
i) pay the Default Cost to the Council or
i) send to the Council notice in writing ("the Surety's Counter Notice") of the
intention of the Surety to carry out the Default Work
If the Surety having sent the Surely's Counter Notice to the Council fails to start the
Default Work within fifty-six days after the Surety received the Defaull Notice the
Surety shall pay the Defaull Cost to the Council with interest added at four per cent per
annum above the prevailing base rate from time to time of Barclays Bank Plc
calculated from the date on which the Surety received the Default Notice
If the Surety having sent the Surety’s Counter Notice to the Council starts the Default
Work and the said work is nat completed within four months after the Surety's Counter
Notice was received by the Council or within such further period as may be agreed by
the Council the Surety shall subject to sub-clause {e) forthwith on demand by the
Proper Officer pay to the Council such sum as the Proper Officer may determine as

being the cos! of carrying out any Default Work not carrled out by the Surety or the
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f)

22

cost of maintaining the works for twelve months prior to the Roads becoming

maintainable at public expense as may be the case (or as being the cost of both) and

also to pay to the Council the amount determined by the Proper Officer as being the

amount of the appropriate usual establishment charges of the Council

The sum payable under sub-clause {d) shall not exceed the Defauit Cost and the

covenant in Clause 24(c) shall apply with respect {o such sum and on the Issue of the

Final Certificate the Surety shall be released from all hiability hereunder

For the purposes of this Agreement a demand stated to be made and signed or

purportedly signed on behalf of the Council shail be conclusive as to the Surety's

obligations to pay the amaunt demanded and there shall be no obligation or duty

whatsoever on the Surely to consider the alternative set out in (b) (ii) above

Council's Covenants

THE Council hereby covenants with the Develaper and the Surety for the benefit of ali

building plots fronting and adjoining or abulting the Roads and for each and every one

of them

a) To use reasanable endeavours in consultation with the Surety to mitigate any
loss or damage sustained by reason of any default by the Developer by taking
such reasonable steps as the Councii shall think fit

b) To use money received from the Surety towards the expenditure involved in
executing or completing the Works and Highway Works and maintaining and
making good ali defects for twelve months alter completion and the amount
received shall be deducted from any sum of which would otherwise be
recoverable from the owners of premises fronting the Roads under the
provisions of the Highways Act 1980 or any other Act for the time being in force
replacing or amending the same

¢)  Inthe event of the sum paid by the Surely o the Council exceeding the cost of
executing or completing the works and maintaining and making good all defects

as aforesaid together with the amount of the Council's usual establishment
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charges to repay to the Surely within twenty-eight days after the Roads become
maintainable at public expense the amount of such excess with interest
calculated at half-yearly resis on the unexpended balance for the time being of
the sum paid by the Surety to the Council at the rate of interest prevailing from

time to time on monies held in a deposit account with the Council's bankers

The Council further hereby covenants that the Final Certificate will be issued in accordance

with this Agreement and that the Surety will be released from all liability under this

Agreement in accordance with this Agreement

23
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Assignment

THIS Agreement may not be assigned by the Developer without the consent of the
Council or the Surety which consents shall not be unreasonably withheld provided that
the Council may require bonding as a condition of such an assignment

Arbitration

IN the event of any dispute arising out of this Agreement the same shall be referred to
a sole arbitrator to be agreed between the parties or failing agreement to be appointed
by the President for the time being of the institution of Civil Engineers and in this
respect this Agreement shall be construed as a submission to arbitration within the
meaning of the Arbitration Act 1996 or any statutory re-enactment or modification
thereof

Refund of Advance Paymentis Code Deposits

THE Council shail pursuant to its powers under sub-section (3) of Section 221 of the
Highways Act 1980 refund to the Developer as soon as may be after the date of this
Agreement any sum deposited with the Council under Section 219 of the Highways Act
1980 in respect of buildings to be built on the Roads together with interest thereon
from the date of deposit to the date of repayment at the rate of one per cent below the
base rate of Barclays Bank plc

Indemnity
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THE Developer shall indemnify the Council in respect ot all claimg pursuant to Ihe

27  Indemnity - Land Cotnpensation Act 1973

Land Compensation Act 1673 (or any statutory modification or re-enactment of it) ”
Asehttos LF
arising from the carrying out of the Works and the Highway Works and prior to the
commencement of the Works and the Highway Works shall carry out such surveys as
may be necessary to define the levels of physical factors as specified in the said Act
38 Consents and Approvals
WHERE under this Agreement the consent or approval of any parly is required that
consent of approval shall not be unreasanably withheld or delayed
39 Notice
ANY notice required to be served under this Agreement shall be in wriling and shall be
validly served If delivered to the relevant parly or if sent by registered or recarded
delivery post (and by fax in the case of emergency) as set out below
a)  Inthe case of the Council to the Director of Environment, Economy & Culture,
County Hall, Topsham Road, Exeter EX2 4QW
b)  Inthe case of the First Owner at address shown in this Agreement
c) in the case of the Second Owner at address shown in this Agreement
d)  Inthe case of the Developer at address shown in this Agreement
e)  Inthe case of the Surety at address shown in this Agreement

f) In the case of the Mortgagee at address shown in this Agreement

30 Supplemental Drawings eic
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All subsequent drawings, specifications, licences, agreemenis, letters and documenis
relating to any matter contained or referred to in this Agreement shall be signed by or
on behalf of the parties to this Agreemenl as appropriate and shall be deemed to be
supplemental to this Agreement and the stipulations and condittons contained in this
Agreement shall apply to all such drawings, specifications, licences, agreements,
lefters and documents as if the same were incorparated in and formed parl of this
Agreement unless the parties specifically agree otherwise
Costs
On completion of this Agreement lhe Developer shall pay the Council's reasonable
costs in connection with the preparation and completion of this Agreement and any
subsequent variation of it together with the legal costs associated with Clauses 7, 9, 13
(issuing of certificates) and Clause 14 {drainage rights)

Mortgagee
The Morigagee hereby covenants with the Council that in the event of the Mortgagee
entering into possession of the Premises or any part thereof or exercising any power of
sale in respect thereof this Agreement shall binding upon the Morlgagee as if he had
been included in the expression "the Second Owner”
Dwner or Developer
Where the expression “First Owner” "Second Owner” or “Developer” comprises two or
more persons of bodies the covenanfs and agreements expressed herein shall be
deemed to have been jointly and severally made or given with the intenlion that they
shall be jointly and severally binding and If necessary thal they shall be jointly and
severally enforceable
Interest

If the Developer fails to pay any sum payable to the Council under this Agreement on
the date when such payment falis due then lhe Council shall have the right to charge
interest on such unpaid sum al the rate of 4% above base rale of Barclays Bank Plc or
any rate substituled therefor
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IN WITNESS whereof the pariies herelo have executed this Deed the day and year first
before written
The Schedule - Part 1
1 All highway drainage
2 All other drainage contained within the highway
3 All kerb foundations and where appropriate kerbs including lowering at vehicle
crossings and pram-ramps
4 Carriageway suh-base road base and any supporting structures thereta
5 Carriageway base course surfacing where appropriate
8 Demarcation of sight lines and clearance of vision splays
7 Footways to formation level
The Schedule - Part 2
1 All autstanding kerbing not completed in Part 1
2 Pedestrian ways
3 Carriageway wearing course andfor carriageway base course
4 Vision splays and verges
5 Street lighting and street furniture
6 Sireet name plates
7 Road markings
8 All other works described In the Specification and shown in the Drawings
The Schedule - Part 3
The Highway Works
As specified on the Drawing and all other works as the Proper Oflicer may reasonably

require in connection with the Highway Warks for this development
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Execoted oy o OCED
by ofpmiee
THE COMMON SFEAL. of

CAVANNA HOMES (DEVON})

LIMITED }
SiGNEDB-as-a-DEED-by-the-said )
'
in the presence of - )
DI rec
O-ec
THE COMMON SEAL of )
DEVON COUNTY COUNCIL )
was hereunto affixed )

in the presen _’_g_f,,-ﬂ/// 1
A Duly ﬁfk :

DOGUMENT NO..Le 7,858 mee

THE COMMON SEAL of )
NATIONAL HOUSE-BUILDING ) CUSTOMER conTACT MANAGER
COUNCIL ) AUTHORISED SiGaroky

was hereunto affixed

in the presence of:-

PPORT TEAM (EADER
>ED SIGNATORY
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EXECUTED as a DEED by

. {Authorised Signatory)
as duly authorised attorney for and on

behalf of LLOYDS BANK PLC in the

presence of S S —
SGNED AS A DEED

LU0 T BY LISA JANE PACKHAM “‘E

Per P

'i.’\ lloyds Bank

in the presonce of (sigaoture of vithesst

‘f'-'cbos'm Rd, Vioherha mfrn v SHZ _1

Wilness occupalion: .. ... LTIy

EXECUTED and DELIVERED as )

a Deed by PAUL KEVIN )

PARNELL

in the presence of

Witness Name

Witness Signalure

Address |
Occupation ) )

- s uuthortsed skgnatary lor
Wilness name {Fuyels Bank

B il S A e L

EXECUTED and DELIVERED as
a Deed by JUDITH MARY
PARNELL

Tt S

in the presence of
Witness Name

Wilness Signalure

Address

e i R e

Occupation






