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25 August 2011
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Chris Lane

-

To: Members of the Licensing & Enforcement Sub-Committee
(Councillors: David Atkins, Steve Hall, Ken Potter)

East Devon District Council
Knowle
Sidmouth
Devon
EX10 8HL
DX 48705 Sidmouth

Licensing Officer
Assistant Solicitor

Tel: 01395 516551
Fax: 01395 517507
www.eastdevon.gov.uk

Dear Sir/Madam
Licensing & Enforcement Sub-Committee, Tuesday 6 September at 9.30am
The Licensing & Enforcement Sub Committee meeting will take place in the Council
Chamber, Knowle, Sidmouth, to consider the matters detailed on this agenda.
Members of the public are welcome to attend this meeting. A hearing loop system will
be in operation in the Council Chamber. Due to the requirements of the Licensing Act
2003 only parties to the hearing are permitted to address the sub-committee (through
their representative as appropriate).
Councillors and members of the public are reminded to switch off mobile phones during the
meeting. If this is not practical due to particular circumstances, please advise the Chairman in
advance of the meeting.
Yours faithfully,
MARK WILLIAMS
Chief Executive
AGENDA
Page/s
1.

To confirm the minutes of the meetings of the Licensing and Enforcement Sub
Committee held on 26 July 2011.

2.

To receive any apologies for absence from Members of the Sub Committee.

3.

To receive any declarations of interests relating to items on the agenda.

4.

To consider any items which in the opinion of the Chairman should be dealt
with as matters of urgency because of special circumstances.
(Note: Such circumstances need to be specified in the minutes; any Member
wishing to raise a matter under this item is requested to notify the Chief
Executive in advance of the meeting).
· Chief Executive: Mark Williams
Richard Cohen – Deputy Chief Executive
Denise Lyon – Deputy Chief Executive and Monitoring Officer

3-8

Page/s
5.

To consider an application for a Sex Entertainment
Venue Licence to be granted under the Local
Government (Miscellaneous Provisions) Act 1982 as
amended by the Policing and Crime Act 2009.

Licensing Officer

9-

Members Remember!






You must declare any personal or prejudicial interests in an item whenever it becomes
apparent that you have an interest in the business being considered.
Make sure you say the reason for your interest as this has to be included in the minutes.
If your interest is prejudicial you must leave the room unless you have obtained a
dispensation from the Council’s Standards Committee or where Para 12(2) of the Code
can be applied. Para 12(2) allows a Member with a prejudicial interest to stay for the
purpose of making representations, answering questions or giving evidence relating to the
business but only at meetings where the public are also allowed to make representations.
If you do remain, you must not exercise decision-making functions or seek to improperly
influence the decision; you must leave the meeting room once you have made your
representation.
You also need to declare when you are subject to the party whip before the matter is
discussed.

Getting to the Meeting – for the benefit of visitors
The entrance to the Council Offices is located on
Station Road, Sidmouth. Parking is limited during
normal working hours but normally easily available
for evening meetings.
The following bus service stops outside the
Council Offices on Station Road: From Exmouth,
Budleigh, Otterton and Newton Poppleford –
157
The following buses all terminate at the Triangle in
Sidmouth. From the Triangle, walk up Station
Road until you reach the Council Offices
(approximately ½ mile).
From Exeter – 52A, 52B
From Honiton – 52B
From Seaton – 52A
From Ottery St Mary – 379, 387
Please check your local timetable for times

The Committee Suite has a separate entrance to the main building, located at the end of the
visitor and Councillor car park. The rooms are at ground level and easily accessible; there is
also a toilet for disabled users.
For a copy of this agenda in large print, please contact the Democratic Services Team
on 01395 517546
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EAST DEVON DISTRICT COUNCIL
Minutes of a Meeting of the Licensing & Enforcement Sub
Committee held at Knowle, Sidmouth on Tuesday 26 July 2011
Present:

Officers:
Also present:

Apologies:

Councillors:
Jim Knight (Chairman)
David Atkins
Roger Boote
Neil McDonald - Licensing Officer
Chris Lane - Democratic Services Officer
Giles Salter – Assistant Solicitor
Councillor:
Steve Gazzard
Councillor:
John Jeffery

The meeting started at 9.30 am and finished at 10.10 am.
*10

Minutes
The minutes of the meetings of the Licensing & Enforcement Sub Committee held on
5 July 2011, were confirmed and signed as a true record.

*11

Declarations of interest
Councillor/
Officer
Councillor
Roger Boote

*12

Agenda Item

Type of
interest
Personal

*12 – Application to
grant a Premises
Licence under the
Licensing Act 2003
at Heath Close, 3
Lansdowne Road,
Budleigh Salterton.

Nature of interest
Personal licence holder.

Application to grant a Premises Licence under the Licensing Act
2003 at Heath Close, 3 Lansdowne Road, Budleigh Salterton
The Sub Committee gave consideration to an application for a Premises Licence
under the Licensing Act 2003 to permit the provision of sale by retail of alcohol for
consumption on the premises at Heath Close, 3 Lansdowne Road, Budleigh
Salterton.
The Chairman identified members of the Sub Committee, Officers, applicants and
interested parties present. The applicants were Graham and Patricia Ellis.
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*12

Application to grant a Premises License under the Licensing Act
2003 at Heath Close, 3 Lansdowne Road, Budleigh Salterton (Cont)
The Sub Committee carefully considered the application for a Premises Licence for
the sale of alcohol and the proposed hours of operation with a view to deciding
whether the application promoted the licensing objectives, as required by the
Licensing Act 2003. They also took into account Government Guidance and the
Council’s own licensing policy, and the Human Rights Act 1998 in making their
decision.
The Sub Committee carefully considered the relevant representations that all parties
had made and the written representations and other documentation put before the
Sub Committee. They considered the particular locality of the premises on the
outskirts of the town centre and its physical relationship with other residential
properties in the vicinity. It was considered relevant that representations received
from the Police in relation to the Licensing Act objectives that had been the subject of
representations made at the hearing, that is to say: public safety, public nuisance,
crime and disorder had been mediated prior to the meeting. From this, the Sub
Committee concluded that the Police did not consider that there was currently any
significant problem associated with the current operation of the premises, or that
there was likely to be if the application was granted provided the conditions they have
requested were imposed. The applicant had reduced the hours originally asked for as
a result of mediation between themselves, the police and 14 of the 15 interested
parties.
The applicant’s case was that the application was for the supply of alcohol to
residents at Heath Lodge. The dining area accommodated 10 people but the
mediated conditions limit the sale of alcohol to 8 persons at any one time.
The interested parties’ case was on paper, firstly in relation to the prevention of crime
and disorder, that garden boundaries were not secure, groups using the premises
would roam around the area causing a disturbance. Regarding the prevention of
public nuisance, this was a quiet residential area with a high proportion of elderly,
retired occupants. If the property was licensed to 2300 hours there was the prospect
of frequent, noisy revelry until late into the night which could cause a severe
nuisance. The interested party did not attend the hearing.
The Sub Committee carefully considered the operating schedule put forward by the
applicants and the likely impact of the application. In relation to the evidence heard
regarding the history of the premises, they considered that the event would be well
managed and controlled with good policies in place and adequate supervision from
management.
The Sub Committee did not consider that there was evidence of a significant public
nuisance, risk to public safety arising from the current operation of the premises. The
concern of local residents about future operation was taken into account by ensuring
that suitable conditions were imposed and that the operating hours were not
unreasonably late. At the present time there was no real evidence that the operation
the applicant proposed to run would cause the unacceptable impact local residents
suggested.
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*12

Application to grant a Premises License under the Licensing Act
2003 at Heath Close, 3 Lansdowne Road, Budleigh Salterton (Cont)
All parties were reminded of the closure and review powers which the Government
brought into force on 24 November 2005. Premises which did not operate in an
acceptable way in terms of the licensing objectives may in extreme cases be closed
down by police action or have their scope of operation reduced by the licensing
authority.
RESOLVED
1): that the time limited Premises License be granted as follows:
(a) The extent of the areas within which the various licensable
activities will be permitted is as indicated by the legends on the
applicant’s plan.
(b) Permitted hours for the various licensable activities will be as
set out in the Appendix F.
2) that whilst the Sub Committee acknowledged the concerns
expressed in representations on paper, the Sub Committee believe
the concerns expressed in representations had been addressed by
the hours of operation for the licensable activities and the
conditions that have been imposed which have been tailored to the
size, characteristics and activities on the premises which the Sub
Committee believe are necessary and proportionate.
3) that the Designated Premises Supervisor would be Eileen Patricia
Ellis, Heath Close, 3 Lansdowne Road, Budleigh Salterton, EX9
6AH.

*13

Schedule of applications for Sub Committee approval where an
agreed position has been reached and all Parties have agreed a
hearing is unnecessary
Consideration was given to the report of the Licensing Officer which set out a schedule
of applications for Sub Committee approval where an agreed position had been
reached and all parties had agreed that a hearing was unnecessary.
The Licensing Officer explained the background of the application and the negotiations
carried out.
RESOLVED

Type of
Application
Application for a
premises licence
to be granted

that the application be granted as below, subject to the agreed
positions set out in the schedule and any relevant statutory
conditions and the applicants having complied with relevant
statutory requirements.
Name of
premises and
address
Lidl Store, Dinan
Way, Exmouth,
Devon,

Agreed position reached by the parties

Following mediation the applicant and the
Police have agreed that they consider a
hearing to be unnecessary if the following
5

EX8 4RZ.

agreed position is approved.
The application be approved as submitted
subject to the addition of the following
conditions:
1. CCTV must be installed, operated and
maintained at the premises to a standard
that provides images of evidential quality.
The CCTV system will be installed so as
to provide camera cover at the entrance/
exit of the premises, along the checkouts
and in the area of the store where alcohol
is displayed. All cameras located on
entrances must be able to produce
images of evidential standard as defined
by the Home Office Guidance. Entrance
Cameras must be capable of providing
good quality head and shoulder images
of persons entering/ leaving the
premises. They should be high resolution
colour cameras complete with an auto iris
vari-focal lens. Cameras in the main
areas of the premises must be able to
cope with the extreme lighting conditions
that may be present. The cameras,
recording equipment and all ancillaries
should be maintained according to the
manufacturers instructions to ensure that
the standard of the image is not
compromised.
2. CCTV images will be retained for a
minimum of 14 days and will be produced
as soon as is reasonably practicable and
in any event within 48 hours of a request
by the Police or a Licensing Officer of
East Devon District Council. Recording
media must be set to a minimum of 25
frames per second. The CCTV
recordings must be stored on a digital
multiplex recorder with either an on board
CD/DVD re-writer and/ or a USB port for
evidence recovery. The system must be
capable of producing single images and
forward, reverse, pause and slow motion
at full screen resolution. All equipment
must
have
constant
time/
date
generation.
3. The CCTV system must be operational at
all times whilst the premises are trading.
If the system is faulty or not working then
the Police and East Devon Licensing
6

Service must be informed immediately by
email.
4. Warning notices of at least an A5 size
must be displayed in public areas of the
premises and at all entrances advising
that CCTV is in operation. The signs
located at entrances should be located
on the exterior of the building at, and
adjacent to, all public access doors. All
signs must comply with the requirements
of the Data Protection Act 2002.
5. The CCTV recording system must be
housed in a secure room/ cabinet where
access is restricted and the operation is
strictly limited to authorised persons.

Application for a
premises licence
to be granted.

Recommend approval of application subject to the amended
operating schedule and the relevant mandatory conditions of the
Licensing Act 2003
Domino’s Pizza
Following mediation the applicant and the
19 Imperial
Devon & Cornwall Constabulary, the
Road, Exmouth, Councils Environmental Health service, two
Devon,
District Councillors and a local resident have
EX8 1BY.
agreed that they consider a hearing to be
unnecessary if the following agreed position
is approved.
The application be approved as submitted
subject to the addition of the following
conditions:
1. CCTV must be installed, operated and
maintained to the satisfaction of the
Licensing Authority and the Chief Officer
of Police in accordance with the
requirements set out in the EDDC
Licensing Policy.
2. CCTV images must be retained for a
minimum of 14 days and to be produced
on the request of the Police or a
Licensing Officer of East Devon District
Council. Recording media must be set to
25 frames per second.

3. The CCTV system must be operational at
all times whilst the premises are trading.
If the system is faulty or not working then
the Police and East Devon Licensing
Service must be informed immediately.
7

Details of the malfunction must be
recorded in the premises incident book.
4. A4 sized warning notices must be
displayed in public areas of the premises
and at all entrances advising that CCTV
is in operation. The signs located at
entrances should be located on the
exterior of the building at, and adjacent
to, all public access doors. All signs
must comply with the requirements of the
Data Protection Act 2002.
5. The holder of the premises licence must
ensure that all delivery drivers are
instructed to enter and leave their
vehicles quietly and considerately, not to
leave engines running, to park
considerately and at all times to keep in
mind neighbours.
6. The holder of the premises licence must
ensure that doors and windows will be
kept closed at night to prevent the
transmission of noise.
7. The holder of the premises licence must
ensure that the customers who visit the
premises to purchase takeaways will be
asked to leave quietly and with due
consideration for the neighbours.
8. All counter service must end at 3am with
last orders 10 minutes before but we will
continue to deliver pizzas until 5am. (This
condition amended in relation to
deliveries after 3am by condition 10).
9. The store must be closed between the
hours of 5am and 8am.
10. The store must close completely at 3am
with no deliveries taking place after that
time.

Recommendation Recommend approval of application subject to the amended
operating schedule and the relevant mandatory conditions of the
Licensing Act 2003

Chairman .................................................

Date ..............................................................
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EAST DEVON DISTRICT COUNCIL
Minutes of a Meeting of the Licensing & Enforcement Sub
Committee held at Knowle, Sidmouth on Tuesday 26 July 2011
Present:

Officers:
Also present:

Apologies:

Councillors:
Jim Knight (Chairman)
David Atkins
Roger Boote
Neil McDonald - Licensing Officer
Chris Lane - Democratic Services Officer
Giles Salter – Assistant Solicitor
Councillor:
Steve Gazzard
Councillor:
John Jeffery

The meeting started at 9.30 am and finished at 10.10 am.
*10

Minutes
The minutes of the meetings of the Licensing & Enforcement Sub Committee held
on 5 July 2011, were confirmed and signed as a true record.

*11

Declarations of interest
Councillor/
Officer
Councillor
Roger Boote

*12

Agenda Item

Type
of Nature of interest
interest
*12 – Application to Personal
Personal licence holder.
grant a Premises
Licence under the
Licensing Act 2003
at Heath Close, 3
Lansdowne Road,
Budleigh Salterton.

Application to grant a Premises Licence under the Licensing Act
2003 at Heath Close, 3 Lansdowne Road, Budleigh Salterton
The Sub Committee gave consideration to an application for a Premises Licence
under the Licensing Act 2003 to permit the provision of sale by retail of alcohol for
consumption on the premises at Heath Close, 3 Lansdowne Road, Budleigh
Salterton.
The Chairman identified members of the Sub Committee, Officers, applicants and
interested parties present. The applicants were Graham and Patricia Ellis.
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*12

Application to grant a Premises License under the Licensing Act
2003 at Heath Close, 3 Lansdowne Road, Budleigh Salterton (Cont)
The Sub Committee carefully considered the application for a Premises Licence for
the sale of alcohol and the proposed hours of operation with a view to deciding
whether the application promoted the licensing objectives, as required by the
Licensing Act 2003. They also took into account Government Guidance and the
Council’s own licensing policy, and the Human Rights Act 1998 in making their
decision.
The Sub Committee carefully considered the relevant representations that all
parties had made and the written representations and other documentation put
before the Sub Committee. They considered the particular locality of the premises
on the outskirts of the town centre and its physical relationship with other
residential properties in the vicinity. It was considered relevant that representations
received from the Police in relation to the Licensing Act objectives that had been
the subject of representations made at the hearing, that is to say: public safety,
public nuisance, crime and disorder had been mediated prior to the meeting. From
this, the Sub Committee concluded that the Police did not consider that there was
currently any significant problem associated with the current operation of the
premises, or that there was likely to be if the application was granted provided the
conditions they have requested were imposed. The applicant had reduced the
hours originally asked for as a result of mediation between themselves, the police
and 14 of the 15 interested parties.
The applicant’s case was that the application was for the supply of alcohol to
residents at Heath Lodge. The dining area accommodated 10 people but the
mediated conditions limit the sale of alcohol to 8 persons at any one time.
The interested parties’ case was on paper, firstly in relation to the prevention of
crime and disorder, that garden boundaries were not secure, groups using the
premises would roam around the area causing a disturbance. Regarding the
prevention of public nuisance, this was a quiet residential area with a high
proportion of elderly, retired occupants. If the property was licensed to 2300 hours
there was the prospect of frequent, noisy revelry until late into the night which
could cause a severe nuisance. The interested party did not attend the hearing.
The Sub Committee carefully considered the operating schedule put forward by the
applicants and the likely impact of the application. In relation to the evidence heard
regarding the history of the premises, they considered that the event would be well
managed and controlled with good policies in place and adequate supervision from
management.
The Sub Committee did not consider that there was evidence of a significant
public nuisance, risk to public safety arising from the current operation of the
premises. The concern of local residents about future operation was taken into
account by ensuring that suitable conditions were imposed and that the operating
hours were not unreasonably late. At the present time there was no real evidence
that the operation the applicant proposed to run would cause the unacceptable
impact local residents suggested.
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*12

Application to grant a Premises License under the Licensing Act
2003 at Heath Close, 3 Lansdowne Road, Budleigh Salterton (Cont)
All parties were reminded of the closure and review powers which the Government
brought into force on 24 November 2005. Premises which did not operate in an
acceptable way in terms of the licensing objectives may in extreme cases be
closed down by police action or have their scope of operation reduced by the
licensing authority.
RESOLVED that the time limited Premises License be granted as follows:
1):
(a) The extent of the areas within which the various licensable
activities will be permitted is as indicated by the legends on the
applicant’s plan.
(b) Permitted hours for the various licensable activities will be as
set out in the Appendix F.
2) that whilst the Sub Committee acknowledged the concerns
expressed in representations on paper, the Sub Committee believe
the concerns expressed in representations had been addressed by
the hours of operation for the licensable activities and the
conditions that have been imposed which have been tailored to the
size, characteristics and activities on the premises which the Sub
Committee believe are necessary and proportionate.
3) that the Designated Premises Supervisor would be Eileen Patricia
Ellis, Heath Close, 3 Lansdowne Road, Budleigh Salterton, EX9
6AH.

*13

Schedule of applications for Sub Committee approval where an
agreed position has been reached and all Parties have agreed a
hearing is unnecessary
Consideration was given to the report of the Licensing Officer which set out a
schedule of applications for Sub Committee approval where an agreed position had
been reached and all parties had agreed that a hearing was unnecessary.
The Licensing Officer explained the background of the application and the
negotiations carried out.
RESOLVED

that the application be granted as below, subject to the agreed
positions set out in the schedule and any relevant statutory
conditions and the applicants having complied with relevant
statutory requirements.

Type of
Application

Name of
premises and
address
Application for a Lidl Store,
premises licence Dinan Way,
to be granted
Exmouth,

Agreed position reached by the parties

Following mediation the applicant and the
Police have agreed that they consider a
hearing to be unnecessary if the following
7
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Devon,
EX8 4RZ.

agreed position is approved.
The application be approved as submitted
subject to the addition of the following
conditions:
1. CCTV must be installed, operated and
maintained at the premises to a
standard that provides images of
evidential quality. The CCTV system
will be installed so as to provide
camera cover at the entrance/ exit of
the premises, along the checkouts and
in the area of the store where alcohol is
displayed. All cameras located on
entrances must be able to produce
images of evidential standard as
defined by the Home Office Guidance.
Entrance Cameras must be capable of
providing good quality head and
shoulder images of persons entering/
leaving the premises. They should be
high
resolution
colour
cameras
complete with an auto iris vari-focal
lens. Cameras in the main areas of the
premises must be able to cope with the
extreme lighting conditions that may be
present. The cameras, recording
equipment and all ancillaries should be
maintained
according
to
the
manufacturers instructions to ensure
that the standard of the image is not
compromised.
2. CCTV images will be retained for a
minimum of 14 days and will be
produced as soon as is reasonably
practicable and in any event within 48
hours of a request by the Police or a
Licensing Officer of East Devon District
Council. Recording media must be set
to a minimum of 25 frames per second.
The CCTV recordings must be stored
on a digital multiplex recorder with
either an on board CD/DVD re-writer
and/ or a USB port for evidence
recovery. The system must be capable
of producing single images and
forward, reverse, pause and slow
motion at full screen resolution. All
equipment must have constant time/
date generation.
3. The CCTV system must be operational
8
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at all times whilst the premises are
trading. If the system is faulty or not
working then the Police and East
Devon Licensing Service must be
informed immediately by email.
4. Warning notices of at least an A5 size
must be displayed in public areas of
the premises and at all entrances
advising that CCTV is in operation.
The signs located at entrances should
be located on the exterior of the
building at, and adjacent to, all public
access doors. All signs must comply
with the requirements of the Data
Protection Act 2002.
5. The CCTV recording system must be
housed in a secure room/ cabinet
where access is restricted and the
operation
is strictly limited
to
authorised persons.
Recommend approval of application subject to the amended
operating schedule and the relevant mandatory conditions of
the Licensing Act 2003
Application for a Domino’s Pizza Following mediation the applicant and the
premises licence 19 Imperial
Devon & Cornwall Constabulary, the
to be granted.
Road, Exmouth, Councils Environmental Health service, two
Devon,
District Councillors and a local resident
EX8 1BY.
have agreed that they consider a hearing
to be unnecessary if the following agreed
position is approved.
The application be approved as submitted
subject to the addition of the following
conditions:
1. CCTV must be installed, operated and
maintained to the satisfaction of the
Licensing Authority and the Chief
Officer of Police in accordance with the
requirements set out in the EDDC
Licensing Policy.
2. CCTV images must be retained for a
minimum of 14 days and to be
produced on the request of the Police
or a Licensing Officer of East Devon
District Council.
Recording media
must be set to 25 frames per second.
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3. The CCTV system must be operational
at all times whilst the premises are
trading. If the system is faulty or not
working then the Police and East
Devon Licensing Service must be
informed immediately. Details of the
malfunction must be recorded in the
premises incident book.
4. A4 sized warning notices must be
displayed in public areas of the
premises and at all entrances advising
that CCTV is in operation. The signs
located at entrances should be located
on the exterior of the building at, and
adjacent to, all public access doors. All
signs
must
comply
with
the
requirements of the Data Protection
Act 2002.
5. The holder of the premises licence
must ensure that all delivery drivers are
instructed to enter and leave their
vehicles quietly and considerately, not
to leave engines running, to park
considerately and at all times to keep
in mind neighbours.
6. The holder of the premises licence
must ensure that doors and windows
will be kept closed at night to prevent
the transmission of noise.
7. The holder of the premises licence
must ensure that the customers who
visit the premises to purchase
takeaways will be asked to leave
quietly and with due consideration for
the neighbours.
8. All counter service must end at 3am
with last orders 10 minutes before but
we will continue to deliver pizzas until
5am. (This condition amended in
relation to deliveries after 3am by
condition 10).
9. The store must be closed between the
hours of 5am and 8am.
10. The store must close completely at
3am with no deliveries taking place
after that time.
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Recommendation Recommend approval of application subject to the amended
operating schedule and the relevant mandatory conditions of
the Licensing Act 2003

Chairman .................................................

Date ..............................................................
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Agenda Item 5
Licensing & Enforcement Sub Committee
6 September 2011
JT

Application for a Sex Entertainment Venue Licence to be granted under
the Local Government (Miscellaneous Provisions) Act 1982 as amended
by the Policing and Crime Act 2009
Summary
The report summarises an application for a Sex Entertainment Venue Licence to be
granted.
Recommendation
That members consider the application for a Sex Entertainment Venue
Licence to be granted under the Local Government (Miscellaneous
Provisions) Act 1982 as amended by the Policing and Crime Act 2009 for
the premises known as Lush, Elm Grove, Exmouth, EX8 1DJ

a) Reasons for Recommendation
To comply with statutory processes.
b) Alternative Options
To either grant, refuse or modify the application.
c) Risk Considerations
None
d) Policy and Budgetary Considerations
The Council’s Sex Establishment Licensing Policy is referred to in the body of the
report. There is a possibility of the Council having to pay the applicant’s court costs if
a successful appeal is brought against the decisions made today.
e) Date for Review of Decision
The council’s decision may be appealed to the Magistrates Court. In addition licences
issued under the Local Government (Miscellaneous Provisions) Act 1982 can only be
granted for a maximum length of 12 months. Further 12 monthly renewals are
permitted following a renewal application however at that point there is the ability for
objections to be raised against the renewal. If that should occur the renewal
application would be brought before a Sub Committee for
consideration.

1
1.1

Description of Application
An application has been received from Paul Hendrik Kortland and Kimberly Jean
Kortland of Exton, Exeter for the grant of a Sex Entertainment Venue licence for
premises known as Lush, Elm Grove, Exmouth, EX8 1DJ

1.2

Lush is accommodated within a two storey building with areas for public trade on
both floors. The ground floor consists of a dance floor with two bars and is not part
of this application. The first floor is split into two. Lush is one of these areas and
contains a lounge with bar and stage which is separated and accessed
independently from the remainder of the first floor which also contains a bar and is
named on the plans accompanying the application as ‘Upstairs Club Bar’. To be
clear this application relates only to that part of the building on the first floor that is
marked on the plans as ‘Lush’.

1.3

The plan of the premises will be available at the meeting to show the layout of the
establishment and the location of Lush within the building. Unfortunately the plan
accompanying the application shows the whole building and does not clearly show
which part of the building the applicant wishes to licence for sex entertainment. The
Licensing Office is in contact with the applicant and it is anticipated that before the
meeting on the 6 September an agreed boundary for Lush can be drawn on the
plan. However for the purposes of preparing this report I have assumed that the
boundary will be the same as that indicated in the plans approved in 2010 for the
Premises licence (PLWA0539) granted under the Licensing Act 2003 for the
Q Club.

1.4

A full copy of the application is reproduced at Appendix A.

1.5

A copy of the ‘Management Operational Manual 2011’ in use at Lush and which
also includes the ‘house rules’ are attached at Appendix B.

1.6

The whole of the building including the area known as Lush currently enjoys and will
continue to enjoy, unless a variation application is made, the benefit of premises
licence PLWA0539. The licence permits, subject to conditions:
 Exhibitions of a film on both floors
 the performance of live and recorded music on both floors,
 the performance of dance and anything of a similar description to music and
dance on both floors,
 The provision of facilities for making music, dancing, and entertainment of a
similar description on both floors,
 The provision of late night refreshment on both floors, and
 the sale by retail of alcohol for consumption on and off the premises on both
floors.

1.7

The full Licensing Act 2003 Premises licence (PLWA0539) is produced at
Appendix C.

1.8

The application for a Sex Entertainment Venue licence is for the following permitted
hours:
Monday to Thursday and Sunday
9.30 pm until 2.00 am
Friday and Saturday
9.30 pm until 3.00 am

1.9

There is an exemption for premises with Sex Entertainment Venue licences to
exempt them from needing a Licensing Act 2003 Premises licence where live music
or the playing of recorded music is integral to the provision of relevant
entertainment, such as lap dancing. However in practice Lush will still require a
Premises licence to at least permit the sale of alcohol or for the provision of other
types of entertainment not covered by the exemption.

1.10 For comparison purpose the permitted opening hours on the current Licensing Act
Premises licence are:
Monday to Thursday and Sunday
10.00 am until 2.30 am
Friday and Saturday
10.00 am until 3.30 am
1.11 Meaning of a ‘Sexual Entertainment Venue’
A ‘sexual entertainment venue’ means:
“any premises at which relevant entertainment is provided before a live audience for
financial gain of an organiser. For the purposes of the Act it does not matter
whether the financial gain arises directly or indirectly from the performance or
display of nudity.”

‘Relevant entertainment’ means:
(a)
Any live performance; or
(b)
Any live display of nudity;
which is of such a nature that, ignoring financial gain, it must
reasonably be assumed to be provided solely or principally for the
purpose of sexually stimulating any member of the audience (whether
by verbal or other means). An audience includes an audience of one.

A ‘display of nudity’ means:
(a)
In the case of a woman, exposure of her nipples, pubic area, genitals
or anus; and
(b)
In the case of a man, exposure of his pubic area, genitals or anus;


An organiser means:
Any person who is responsible for the organisation or management of;
(a)
The relevant entertainment; or
(b)
The premises.

1.12 Representations
1.12.1 The application process requires that the applicant place notice of their application
in a local newspaper circulating in the area and also to place a public notice on the
exterior of the premises to be licensed for a period of 21 days.
1.12.2 The police are statutory consultees for all applications under the legislation. The
Council have received responses from the police and Exmouth Town Council.
These responses are contained in Appendix D to this report. Neither organisation
has objected to the application.
1.12.3 As a result of the notices referred to in paragraph 1.12.1 the Council has received a
total of five objections. Details of these objections are also contained in
Appendix D. The legislation permits the representations to be made anonymously
unless the objector permits the Licensing Authority to
disclose their name and address to the applicant. At the time
of preparing this report all the objectors have been asked if
they agree to their identities being disclosed and replies are
awaited. All objectors have a right to address the Sub
Committee and must be permitted the same time as the

applicant to make their observations. This Council normally permits objectors and
applicants 10 minutes to make their objection/application under the Licensing Act
2003. It is suggested that a similar time period is imposed in this case.
1.12.4 When considering the representations, moral or religious grounds may not be taken
into account.
2.

Back ground to this application

2.1

The Q Club has been operating as a night club for many years and on conversion to
the Licensing Act in 2005 was granted a Premises licence. However in 2008 the
current licence holders decided to convert part of the upstairs snooker club to
provide a sex entertainment venue. This required a new Premises licence to permit
additional musical and dancing activities in that area as it had only previously been
used for snooker. However at that time the law did not require a specific type of
licence to permit sex entertainment dancing – for example lap and striptease type
dancing. All that was needed was an ordinary Premises licence granted under the
Licensing Act, the same as a pub or a night club needs. That licence merely
permitted the sale of alcohol and the provision of music and dancing.

2.2

In 2009 Parliament passed the Policing and Crime Act 2009 which permitted local
authorities to adopt a requirement that all premises providing sex entertainment
within their district be required to hold a sex entertainment venue licence. As a
result of this change of legislation East Devon District Council decided to require
that all sex entertainment venues within the district be licensed under the new
provisions. It is my understanding that this is the sole reason for the current
application.

2.3

The application, in effect, is merely a request to continue to operate in the same
way that they have operated since Lush opened in 2008. During this time no
complaints about activities being carried on at the premises have been received.

3.

The legislation

3.1

On the 23 November 2010 the Licensing and Enforcement Committee considered a
report by the Licensing Manager recommending the adoption of Schedule 3 of the
Local Government (Miscellaneous Provisions) Act 1982 as amended by the Policing
and Crime Act 2009. The effect of adopting this Schedule was to require that all
sex establishments including sex shops, sex cinemas and sex entertainment
venues within the District be licensed by the District Council. The District Council
has since 1983 required that all sex shops and sex cinemas should be licensed and
the effect of the recommendation was to include sex entertainment venues also.

3.2

Following consideration of that report the Committee recommended to Council that
Schedule 3 should be adopted as amended by Section 27 of the Policing and Crime
Act 2009.

3.3

On 9 December 2010 Council adopted the recommendation which came into effect
on the 1 February 2011.

3.4

There is now a transitional period of twelve months where
existing operators can apply for licences under the new
legislation. There is no automatic “grandfather rights” as
there was under the Licensing Act 2003 and the Gambling

Act 2005. If an existing operator is granted a licence it will take effect immediately
or at the time any appeal arising out of the grant has been determined. Otherwise
existing operators can continue to operate until the end of the twelve-month
transitional period (3rd appointed day) which in our case is 1 February 2012. Until
that date the business can continue to operate under its existing Licensing Act 2003
premises licence.
3.5

Whilst there is no automatic “grandfather rights” with this legislation as there was
with both the Licensing Act 2003 and the Gambling Act 2005 the Sub Committee
when making decisions on this application must take into account any rights the
existing operators may have under Article 1, Protocol 1 of the European Convention
on Human Rights (which entitles every person to the peaceful enjoyment of their
possessions) and Article 10 (freedom of expression).

3.6

There is one exemption provided by the new legislation that exempts premises from
needing a licence where only infrequent relevant entertainment is held. This
enables relevant entertainment to be provided on 11 occasions within any period of
12 months provided that each occasion lasts no longer than 24 hours and no such
occasion begins less than a month from the end of the last.

3.7

Grounds for refusal of an application
The legislation allows local authorities to refuse applications, whether they are from
existing operators or new applicants, on one or more grounds set out in paragraph
12 of Schedule 3 of the Local Government (Miscellaneous Provisions) Act. This
provides for both mandatory and discretionary grounds for a Licensing Authority to
refuse an application. These are listed in paragraphs 3.7.1 and 3.7.2 respectively.

3.7.1 Mandatory Grounds for Refusal
The council must refuse to grant or transfer a licence to:
(a)
A person under the age of 18;
(b)
A person who is for the time being disqualified from holding a licence;
(c)
A person who is not resident in an EEA state or was not so resident
throughout the period of 6 months immediately preceding the date upon
which the application was made;
(d)
A body corporate which is not incorporated in an EEA state; or
(e)
A person who has, within the period of 12 months immediately preceding the
date upon which the application was made, been refused the grant or
renewal of a licence for the premises, vehicle, vessel or stall in respect of
which the application is made, unless the refusal has been reversed on
appeal.
3.7.2 Discretionary Grounds for Refusal
An application for grant or renewal of a licence may be refused on one or more of
the grounds shown below:
(a)
That the applicant is unsuitable to hold the licence by reason of having been
convicted of an offence or for any other reason;
(b)
That if the licence were to be granted, renewed or
transferred the business to which it relates would be
managed by or carried on for the benefit of a person,
other than the applicant, who would be refused the
grant, renewal or transfer of such a licence if he made
the application himself;

(c)

(d)

That the number of sex establishments in the relevant locality that the
application is made is equal to or exceeds the number which the council
considers is appropriate for that locality (nil may be an appropriate number
for these purposes).
That the grant or renewal of the licence would be inappropriate having regard
to:
i.
The character of the relevant locality;
ii.
The use to which any premises in the vicinity are put; or
iii. The layout, character or condition of the premises, vehicle, vessel or
stall in respect of which the application is made.

3.7.3 I am satisfied that none of the mandatory grounds for refusal apply in this case.
Members, after hearing the objectors, will need to decide if any of the discretionary
grounds for refusal apply. Should any of the objectors elect to address the Sub
Committee, unlike the hearing provisions of the Licensing Act 2003, they are
permitted to introduce additional information and issues.
4.

Conditions

4.1

The legislation provides two separate but linked routes to the imposition of
conditions. The first is the imposition of standard conditions. The second is the
imposition of conditions tailored to the individual case.

4.2

Conditions play an important role in attaining the objectives of the legislation and in
achieving the standards which the authority demands of licensed premises. They
amount to a code of conduct for management and a clear set of rules to which staff
may set out to adhere.

4.3

The legislation permits Councils to prescribe standard conditions applicable to
licences for sex establishments. A set of Standard Conditions for Sexual
Entertainment Venues has been agreed by this Council as part of its Licensing
Policy. A copy of these conditions is reproduced as Appendix E to this report.

4.4

Standard Conditions act as default conditions. Meaning that there is a presumption
that every licence granted, renewed or transferred is subject to such conditions,
unless the conditions have been expressly excluded or varied. Therefore, an
applicant who does not wish to be saddled with certain conditions would need to
indicate as such at the time of making the application.

4.5

This is the case with this application. When making it the applicant has requested
that condition 18 in the Council’s Standard Conditions be replaced with condition 2
of the ‘house rules’ contained within the ‘Management Operational Manual 2011’ in
use at Lush attached at Appendix B.
(a)

Standard Condition 18 states:
There shall be no physical contact between customers and the performers
except for the placing of money or tokens into the hands of the dancer or into
an arm band, waistband, garter or similar receptacle at the beginning or
conclusion of a performance.

(b)

The applicant seeks to replace Condition 18 with:
There shall be no contact between a performer and
customer other than introductory handshake/kiss or

when a tip is placed in their garter/armband or when payment is made for a
performance.
4.6

The request would seem reasonable however I have a slight reservation as I feel
that the last part of the proposed condition ‘or when payment is made for a
performance’ needs some qualification to explain in these circumstances what
contact is being permitted.

4.7

As explained at paragraph 1.9 the Premises licence that currently authorises
licensable activities will be retained. When making their application in 2008 the
applicants were quite open about the nature of activities intended for Lush and
offered various conditions relating specifically to adult entertainment. As a result a
number of conditions of this type were placed on the licence specifically to apply to
the part of the business now referred to as Lush (formerly the VIP Lounge). A copy
of these conditions is reproduced at Appendix F.

4.8

These conditions have been compared with the Council’s Standard Conditions. The
Council’s conditions are more comprehensive apart for one condition that appears
on the Premises licence. There is no equivalent condition in the Council’s Standard
Conditions. The condition is reproduced below:
“Changing rooms must be provided for performers of adult entertainment and these
must be separate from the parts of the premises to which the public have access.
No persons, other than performers or staff approved by the premises licence holder
for that purpose, is to be permitted to enter the changing rooms.”

4.9

Should a Sex Entertainment Venue (SEV) licence be granted then legislation
requires that conditions should not be duplicated between the two types of licence,
nor should they conflict. The transitional provisions provide where a SEV licence is
granted then certain conditions on the Licensing Act 2003 licence are ‘treated as
deleted’. These conditions which either relate expressly and exclusively to the
regulation of sexual entertainment at the premises or are inconsistent with, and less
onerous than, the conditions in the sexual entertainment venue licence.

5.

Observations

5.1

The application being considered is for the grant of a Sex Entertainment Venue
Licence and relates only to the business called Lush which is accommodated in the
building that also accommodates the Q Night Club. However although owned by
the same people it is understood that Lush is a separate operation from the night
club.

5.2

Your attention is draw to paragraph 1.3. At the time of preparing this report the plan
supplied with the application does not suitably demark the boundary of the
proposed licensed area. Before a licence is agreed the Sub Committee should be
satisfied that the boundary can be properly identified. Particularly in relation to the
‘lobby’ and the double doors that appear to provide access between the ‘Upstairs
Club Bar’ and ‘Lush’.

5.3

Some of the representations seem to suggest that there has
been some confusion over the permitted hours that the
applicants are seeking. The existing Premises licence

granted under the Licensing Act 2003 has the following general opening hours
Monday to Thursday and Sunday 10.00 am until 2.30 am and on Friday and
Saturday 10.00 am until 3.30 am. The application for the new licence is for the
operating hours of Monday until Thursday and Sunday 9.30 pm until 2.00 am
and on Friday and Saturday 9.30 pm until 3.00 am. You will note that the
operating hours in the daytime have been totally removed and that Lush will not be
able to open before 9.30 pm. The terminal hour at the end of the night is cut back
by half an hour. Where some of the confusion may have occurred is that currently,
presumably for commercial reasons, Lush is only opened for three days a week. It
would seem reasonable for the applicants to keep their options open for the
remaining four days.
5.4

The representations relating to this application appear at Appendix D. All the
objectors have been invited to address the Sub Committee or be represented.
Replies are awaited. They have also been informed that if they wish to they can
expand on their original objection letter and if they do details will be provided to the
applicant and brought to the Sub Committee’s attention at the meeting.

5.5

The application is merely a request to continue to operate in the same way that the
premises have operated since Lush opened in 2008. During that time no
complaints about activities being carried on at the premises have been received.

5.6

The only grounds for refusal of this type of application are set out in paragraphs
3.7.1 and 3.7.2.

5.7

If the Sub Committee is minded to grant this application consideration needs to be
made on the conditions to be attached to the licence. The Council’s default
Standard Conditions are set out in Appendix E. I also draw you attention to
paragraphs 4.5 and 4.6 where the applicant has requested to replace the Council’s
Standard Condition 18 with an existing condition 2 in the ‘house rules’ contained
within the Management Operational Manual 2011 which appears at Appendix B.
Please note my comments in paragraph 4.6 and 4.9.

5.8

Licences will generally be issued on an annual basis but can be issued for a shorter
term if deemed appropriate.

5.9

The Sub Committee will now need to consider whether to grant this application as it
stands or refuse the application or grant it in a different from. To assist you in this
decision you should have regard to:
1.
The application – Appendix A
2.
The relevant parts of any representations – Appendix D
3.
The Council’s Sex Establishment Licensing Policy – Appendix G
4.
Home Office Guidance for Sexual Entertainment Venues
Whilst you should have regard to the Council’s Sex Establishment Licensing Policy
and the Home Office Guidance for Sexual Entertainment Venues you can disregard
them if you have good reason to do so. If you do have reason to do this then the
reasons should be explained in your decision on the application.

5.10 Under the Licensing Act 2003, the general principle is that, if
no representations have been made, the authority cannot act
unilaterally to fill in the gaps and invent objections of its own.
The position under the Local Government (Miscellaneous
Provisions) Act 1982 is quite different. The authority can
refuse a licence or attach conditions even where there have

been no objections. Or it can discount the objections on the merits and refuse the
licence or attach conditions for reasons entirely of its own. The only constraint upon
this is one of fairness and compliance with the legislation. Before imposing
regulatory restraint on an applicant, it must ensure that the applicant knows of the
concerns and has had an opportunity to address them, whether by arguing that the
concerns are invalid or that they can be met, for example by the imposition of
conditions.
5.11 Reproduced at Appendix G is a copy of the District Council’s Sex Establishment
Licensing Policy.
6.

Human Rights Act 1998

6.1

The sub-committee must have regard to the provisions of the Human Rights Act
1998 when determining this application.
The 1998 Act made the European
Convention of Human Rights directly enforceable in British courts. The relevant
provisions are Article 6 (right to a fair trial), Article 8 (right to respect for private and
family life), Article 11 (freedom of association) and Article 1 of the First Protocol
(right to peaceful enjoyment of one’s possessions). These provisions are explained
below. Essentially, they require the sub-committee to identify correctly the
competing interests, give each appropriate weight in the circumstances of the case,
and balance them against each other in order to arrive at a fair and reasonable
decision.

6.2

Under Article 6, “everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law”. The procedures
established by this Council for licensing hearings are compliant with Article 6.

6.3

Under Article 8, “everyone has the right to respect for his private and family life, his
home and his correspondence”. This right may not be interfered with except in
accordance with the law and as may be “necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others”. In this case this
means that the sub-committee must have regard to the effect of its decisions on
local residents, and balance their interests against those of the public at large (e.g.
the customers of the premises under consideration) and the people operating the
business from the premises.

6.4

Under Article 11, “everyone has the right to freedom of peaceful assembly and to
freedom of association with others” except where it is lawful to restrict that freedom
in the interests of national security or public safety, for the prevention of disorder or
crime, for the protection of health or morals or for the protection of the rights and
freedoms of others”. In this cases this means, for example, that the sub-committee
is entitled to impose conditions to ensure that patrons of licensed premises do not
unreasonably disturb others living or working nearby. Again, the sub-committee
should balance the competing interests.

6.5

Article 1 of the First Protocol (that is, the first amendment to
the Convention) says that every natural or legal person
(meaning a human being or a company) is entitled to
peaceful enjoyment of his possessions, except where the law
provides for restrictions on that right in the public interest.
This means, for example, that it is compliant with the

Convention to impose restrictions, such as those permitted in the Local Government
(Miscellaneous Provisions) Act 1982, upon business premises where it is in the
public interest to do so. On the other hand the same applies to the owners and
occupiers of neighbouring premises.
7.

Appeals
If the Sub-Committee rejects the application or imposes conditions on the licence
with which the applicant disagrees, he or she may appeal within 21 days of
notification of the decision to the Magistrates’ Court. The magistrates’ court may
dismiss the appeal, or substitute its own decision, or send back the case to the
licensing authority with directions as to how the case is to be dealt with. The
magistrates’ court may make any costs order it thinks fit. Unlike the Licensing Act
2003 there is no provision for objectors to bring an appeal.

Legal Implications
The report sets out the statutory framework clearly, including the relevant human rights
and appeal provisions.
A preliminary and vital consideration for the Sub Committee will be the proper identification
of the proposed licensed area (paragraphs 1.3 and 5.2), as enforcement of times of
opening and other conditions will depend upon this.
Members are reminded that the consideration of objectors’ representations should be in
the context of whether any of the discretionary grounds for refusal apply (paragraph 3.7.2),
and for no other reason.
Financial Implications
No additional cost, income generated from licence fee will offset against administration
expenses relating to this application.
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