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Beach Gardens, Exmouth 

 

Summary 

 
At the meeting of 10 February 2010, Members authorised the advertisement of Council’s intention 

to dispose of public open space with planning permission at Beach Gardens, Exmouth, as required 
under the Local Government Act 1972.  Members are now asked to consider the responses to the 
advertisement and decide whether or not they would like to now pursue the disposal of the site.  

 
In addition, Members are asked to address the issue over covenants relating to all the land the 
Council owns at Exmouth seafront. 
 

Recommendation 

1. Members consider the responses to the advertisement of the Council’s intention to 

dispose of land at Beach Gardens and decide whether or not they would like to now pursue 
the disposal of the site. 
 

2. Members authorise the Corporate Director to negotiate with Clinton Devon Estates on 
outstanding issues on the basis set out in the report 
 

 

a) Reasons for Recommendation 

i) To provide clarity on the Council’s intentions in relation to Exmouth Seafront.  
 

b) Alternative Options 

Not to agree recommendations. 

 
c) Risk Considerations 

The risk considerations are considered within the main body of the report.  
 

d) Policy and Budgetary Considerations 

 
There would be a capital receipt upon disposal of the leasehold site.  This, as demonstrated 

within the the capital programme 2010/11, would be part of the funding provision for the overall 
Exmouth Regeneration programme. 

 
 



NOT FOR PUBLICATION 

 

 

 

 

1 Main Body of the Report 

 
1.0 Representations made following the advertisement of the Council’s intention to 

dispose of an area of public open space 
 
1.1 Members will recall that at its meeting of 10 February 2010, Members resolved to authorise 

the advertisement of the Council’s intention to dispose of an area of public open space at 
Beach Gardens.  The Council was required by s122 of Local Government Act 1972 to 
advertise its intention to dispose of public open space for members of the public to comment, 

prior to the site being marketed.   An advert was subsequently placed in the Exmouth Journal 
for two successive weeks. 

 

1.2    Copies of the 10 representations received will be made available to Members at the meeting 
of the Executive Board.  All but one of the representations made was against the proposal 
and based upon the need to retain the area as public open space for the use of residents 

and visitors rather than for commercial development and, to maintain the open vista to the 
sea. As well as private individuals, objections to the sale of the site at Beach Gardens were 
also made by the Exmouth Civic Society. In addition, the Exmouth Community Organisations 

Liaison Panel considered the matter and the Exmouth Community Association, Exmouth 
Residents Association and the Exmouth Society, were of the view that the shop units at the 

new Bowling Alley should be let first before allowing any new development on this part of the 
seafront.  (However, on a more positive note, they were advocating the commission of a 
comprehensive masterplan for the seafront on a similar basis to the one being carried out in 

the town at present and reported broad consensus to making improvements to the Orcombe 
Point area and the support of water sports in the appropriate location.)  

 

1.3   There was one letter of support from an individual who had recently moved to Exmouth – in 
part influenced by the quality of sailing and windsurfing in Exmouth.  The individual 
considered that a greater presence and focal point for windsurfers would be real attraction to 

participating locals and visitors. 
 
2.0  Decision on Disposal 

 
2.1 Should members wish to pursue the 

disposal of the site and enable the site 

to be brought to market as soon as 
possible prior to the expiration of the 
planning permission on 10 August 

2010, the Corporate Director will 
require delegated powers to enable the 

tender pack to be prepared by 7 April 
2010 and marketing to commence to 
take the premises to Westcountry 

Property Auctions on 11th/12th May 
2010:- 

 

a. Provide instructions to the Legal Department to draft a 125 year lease and a building licence 
allowing the commercial development of the site as defined by 
planning permission 07/3175/FUL. 

 
b. Enter into an agreement with Clinton Devon Estates to clear the 

Council’s title to the land at a cost of plus legal and 

professional costs. 
 



NOT FOR PUBLICATION 

 

2.2 This reason for the recommendation to market the property via auction, is to ensure that the 
Council can demonstrate that it has obtained best value for the site and, provides a method 
of marketing which is very much at ‘arm’s length’ and transparent.  This method of marketing 

also has the benefit of contractually binding the successful bidder on the day of the auction 
(as opposed to dealing with the legal documents in the weeks after a deal has been 
negotiated).  Given the time scales involved to enable the developer to get on site and 

activate the planning permission before 10 August 2010, the officer recommendation is that 
this auction route is the best way of enabling a successful outcome.  

 

2.3 Concerns have been raised about the level of control the Council can retain over the quality 
of the development should the site be marketed by auction.  By using this method of sale, the 
Council will be able to do this to the same extent that it would by any other method as it is the 

legal documents that will dictate terms, along with the conditions of the planning permission.  
The site will be marketed on the basis that development is limited to the planning permission 
07/3175/FUL and the conditions contained therein.  In addition, the lease will ensure that the 

user clause relates to the planning condition that the development must be used solely for 
water sports based training and retail purposes. 

 
2.4 Although the Council has received advice that the covenants in relation to the title it holds on 

Exmouth Seafront are, in simplistic terms, not enforceable, until the title is cleared, potential 

investors will hold reservations about investing money into any project on the seafront in 
Exmouth.  Either a deal needs to be struck with Clinton Devon Estates (CDE), or the Council 
needs to take CDE to the High Court to have the covenants declared unenforceable.   

 
2.5 One alternative is to provide a developer with an undertaking against CDE potentially taking 

action against the Council.  Another alternative would be to allow the developer to enter into 

separate negotiations with CDE: This would be against the legal advice received by the 
Council from Michelmores Solicitors. 

 

3.0 Covenants relating to the Council’s freehold title on Exmouth Seafront 
 
3.1  The decision taken in March 2009 makes it very difficult to move any enhancement forward 

on Exmouth Seafront as, while the covenant issue remains unresolved, it is difficult to 
encourage investment in the seafront.  The Portfolio Holders for Economy and Regeneration, 

recently met with CDE.  CDE have now confirmed that they would look favourably upon an 
offer of  plus costs (estimated at ) to lift the covenants in relation to land the 
Council own on Exmouth seafront.  It is advised that this will be a less costly route to 

resolving the issue than taking CDE to the High Court to have the covenants declared 
unenforceable. 

 

3.2 Removing the covenants will provide the benefit to the Council of a clean title in relation to 
their landownership on Exmouth seafront. This would subsequently open up opportunities on 
the seafront which at present are made difficult to pursue and allow the Council to approach 

the seafront in a more strategic manner. These include the Council’s ability to look at 
enhancement of the Orcombe Point area, issues around access to the water, and the options 
around the Elizabeth Hall site.    

 
3.3 It is recommended that whether or not Members decide to proceed with the disposal of the 

land at Beach Gardens for the development of the retail premises, that Members proceed 

with a resolution to clear the covenant issue from its title deeds on Exmouth Seafront. 
 

Legal Implications 

The suggested process of sale will demonstrate market value as required 

by s.123. Local Government Act 1972, and therefore no exemptions to 
standing orders should be required. 
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Financial Implications 

 
There are 2 separate issues to consider: 

 
1) Payment of  to CDE (plus  legal costs) to release the covenant from Exmouth 

Seafront would enable development of other sites along Exmouth Seafront.  
 
There is currently no budgetary provision for this sum. 

 
2) Selling Beach Gardens would offset the costs above and provide additional funding for other 

regeneration projects in Exmouth. 

 
However, this needs to be balanced against other government/Council policies and the public 
objections to building on the Beach Gardens site. 

 
 

Consultation on Reports to the Executive 

None 

 

Background Papers – Previous relevant Executive Board Reports 

 26 September 2007 – Proposal to release a plot of land at Beach Gardens, Exmouth Seafront 

for a water sports business 

 01 October 2008 – Seafront Covenant Negotiations 

 04 March 2009 - Seafront Covenant Negotiations, Exmouth 

 11 February 2010 – Beach Gardens, Exmouth 
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